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Planning Newsletter
March 2017 - Housing, 
Housing Housing
It has been a while since our last planning 
update in July 2016 when we reported on the 
Housing and Planning Act 2016. 

The Government has since then introduced 
a Neighbourhood and Planning Bill into 
Parliament, carried out a raft of consultations 
and has now produced a Housing White 
Paper containing further proposals to reform 
the planning system, incentivise development 
and deliver more housing. Significantly there 
appears to be a greater recognition that 
more has to be done to support the building 
of more “affordable” homes and also to 
improve the situation for those who have to 
rent privately. However the concept of what 
we have traditionally known as “affordable 
housing” looks soon to be widened. The 
consultation in the Housing White Paper 
closes on the 2 May.

In the Courts, the Court of Appeal decision 
in the Suffolk Coastal DC v Hopkins Homes 
case (which we reported on in July and which 
concerns interpretation of the NPPF and in 
particular paragraph 49 and how the phrase 

“relevant policies for the supply of housing” is 
to be interpreted) has been the subject of an 
appeal.  

The appeal was heard by the Supreme 
Court on the 22nd and 23rd February but a 
decision is not expected for another month. 
Gladman v Daventry DC provides further 
related guidance.

In this update we report on the latest position 
on starter homes, proposed amendments 
to the NPPF, “permissions in principle”, 
dispute resolution for s106 Agreements and 
proposed further reforms. We also report on 
the Supreme Court decision in the Daventry 
case.

The Housing and Planning Act 2016

Starter Homes and Proposed 
amendments to the NPPF in the 
Housing White Paper

Readers will recall that the Government 
introduced provisions in the Act to promote 
the building of “starter homes”.  The 
provisions are not yet in force but the 
Government has been consulting on the 
detail as to how the proposal will work in 
practice.
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The Government has stepped back from 
its original proposal to impose a mandatory 
requirement on local authorities to deliver a 
certain number of starter homes.

The Housing White paper proposes instead 
amending the definition of “affordable 
housing” in the NPPF to include starter homes 
and affordable private rent housing and the 
Government has indicated that it wants local 
authorities to work with developers to deliver 
a range of affordable housing products which 
could allow tenants to become homeowners 
over a period of time.  

If the amendments are made the Government 
then expects local authorities to consider the 
need for starter homes and private rented 
accommodation in plan making.  

To support the delivery of more affordable 
homes to buy the Government is proposing 
to amend the NPPF to make clear that local 
authorities should seek to ensure that a 
minimum of 10% of all homes on individual 
sites of 10 units or more (0 .5 + hectares) 
are affordable home ownership products 
(this would include starter homes and shared 
ownership housing).

Permissions in Principle, s106 
dispute resolution and CIL

The Act allows permission in principle to 
be granted for housing led development 
by development order in relation to land 
that is allocated for development in a 
qualifying document or by a local authority on 
application in accordance with the provisions 
of a development order. 

No development order has yet been made. 
Following a consultation the Government’s 
response is expected in the Spring.

The Act’s dispute resolution provisions 
for s106 Agreements are still not in force.  
Last year the Government commissioned 
an independent review of the Community 
Infrastructure Levy and its relationship with 
s106 Agreements. 

The findings of the review, which have been 
published alongside the Housing White 
Paper, found that CIL is not as fast, simple, 
transparent, certain as originally intended 
and a number of recommendations have 
been made to reform how infrastructure 
contributions can be collected. 

The Government is now considering reform 
and has indicated that it will consider dispute 
resolution in that context. An announcement 
on CIL is expected in the Autumn budget 
2017.

Further reforms

The Government still sees the planning 
system as an obstacle to the delivery of 
more housing, this is despite the fact that it 
acknowledges in its Housing White paper that 
the problem of existing high prices is making 
the buying of property a rational investment 
choice for many people but such choice 
further exacerbates the problems of high 
prices and completely distorts the market. 

Given this reality it is difficult to see how just 
building more dwellings in itself will alleviate 
the problem of affordability unless the building 
is of a very significant scale. The Government 
appears to have accepted this by announcing 
last year more funding for the building of more 
affordable homes.  

The Government remains committed to home 
ownership and this ideological commitment 
is behind a Rent to Buy scheme, reforms to 
the shared ownership product and extending 
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the right to buy to housing association tenants. 
It also means that much new affordable housing 
will not remain as “affordable housing” and new 
dwellings will constantly have to be built to keep 
up with demand if current market conditions 
prevail. It is against this backdrop that the 
intense focus by the Government on planning 
reform, which effectively equates to a relaxation 
in controls, can be understood. 

The questions many will have is whether the 
proposed reforms are radical enough if the 
Government is mainly relying on increasing 
the amount of housing being built to address 
affordability concerns and whether further 
reform is really necessary. Is there another 
way?

We highlight here just a few of the reforms 
either being implemented or proposed.

Restrictions on use of planning 
conditions

The Neighbourhood and Planning Bill is 
making its way through Parliament.  One of 
the key aims of the legislation is to support 
neighbourhood plans to give communities more 
certainty as to where and when development 
will take place.   

However the proposed Bill also gives the 
Secretary of State the power to restrict the 
use of planning conditions. The Bill provides 
that planning permission for the development 
of land may not be granted subject to a pre-
commencement conditions without the written 
agreement of the applicant to the terms of the 
condition. 

Planning fees

It is widely recognised the planning departments 
are under resourced. The Housing White 
Paper  states that local authorities will be able 

to increase fees by 20% from July 2017 if they 
commit to invest the additional fee income in 
their planning department. The Government 
is also considering allowing an increase of 
a further 20% for those authorities who are 
delivering housing.

Housing Delivery 

The Government is keen to improve housing 
delivery and in the Housing White Paper the 
Government makes a number of proposals 
including:

• The introduction of a housing delivery test 
on local authorities through changes to the 
NPPF;

• Changing legislation to make it easier 
for local authorities to serve “completion 
notices” to crack down on the practice of 
implementing the permission to keep it alive 
but the developer then not proceeding to 
complete the development.

• Changing national policy to encourage local 
authorities to consider whether there is a 
realistic prospect of the site being developed 
before a further permission is granted where 
there is evidence of non-implementation of 
earlier permissions for housing development.

Rural areas

Last year the Government opened a rural 
planning review. The Government published 
its response to consultation responses at the 
beginning of February. As a result of responses 
the Government is consulting on making 
amendments to the permitted development 
regime including introducing a new agricultural 
to residential permitted development right (to 
support the delivery of rural homes) for rural 
workers.
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Case Law

An out-of-date Local Plan isn’t  Carte 
Blanche for Development  
In Gladman Developments Limited v 
Daventry District Council [2016] EWCA 
Civ 1146 (“Daventry”) the Court of Appeal 
stressed the central theme of the NPPF to 
(re)emphasise the importance of plan-led 
decision making such that “significant weight 
should be given to the general public interest 
in having plan-led planning decisions, even 
if particular policies in the development 
plan are old”. The Court also stressed that, 
when considering the weight to be given to 
‘old’ development plan policies, the degree 
of consistency with national policy is a very 
important factor.( 215 of the NPPF). The 
chronological age of the policies is ‘legally 
irrelevant’ to this question.

The impact of Daventry is demonstrated in 
a refusal by an Inspector of three proposed 
(and alternative) residential schemes on 
a site within a Local Green Gap between 
Clacton-on-Sea and Jaywick, Essex.

The inspector found the schemes would “fail 
to [maintain] separation between Clacton 
and Jaywick in this locality, and would 
effectively close the countryside gap between 
the settlements in this area” and therefore 
would be contrary to the Local Green Gap 
policy (Policy EN2). The Inspector refused 
the appeal despite it being common ground 
that the Local Planning Authority could not 
demonstrate a 5 year housing land supply 
and despite the fact that the LPA had 
previously promoted the site for housing 
development within the emerging Local Plan.

In doing so the Inspector recognised that 
although the Local Green Gap policy was 
old (it was adopted in 2007, and the plan 
period ran to 2011) its objectives were 
consistent with national policy and therefore 
its age provided no basis for substantially 
reducing the weight to be given to the policy. 
Furthermore, having regard to the decision 
in Hopkins Homes, the limited degree of 
the housing supply shortfall and recent 
improvements in the supply position due to 
action taken by the LPA meant that significant 
weight should be given to the Local Green 
Gap policy.
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